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KASOLD, Judge: U.S. Navy veteran George Singleton appeal sthrough counsel aDecember
10, 2007, decision of the Board of Veterans Appeals (Board) that assigned initial staged disability
ratings for Mr. Singleton's service-connected post-traumatic stress disorder (PTSD) and
schizophreniafrom April 11, 1980, to August 6, 2001. For the reasons set forth below, the Board's

decision will be affirmed.

|. BACKGROUND
In the decision on appeal, the Board assigned the following staged disability ratingsfor Mr.
Singleton'sservice-connected PTSD and schizophrenia: a50% disability rating, effectivefrom April
11, 1980, to December 9, 1980; a 100% disability rating, effective from December 10, 1980, to
October 31,1991; a70% disability rating, effective from November 1, 1991, to December 28, 2000;



and a 100% disability rating, effective from December 29, 2000.

On appeal, Mr. Singleton arguesthat the Board, initsassignment of staged disability ratings,
improperly "reduced" to 70% disabling, the 100% disability rating assigned from
December 10, 1980, to October 31, 1991. Specificaly, Mr. Singleton argues that the Board erred
by (1) failing to consider whether his 100% disability rating had been in effect for more than five
years based on the dates assigned, and therefore, that he was entitled to the protectionsof 38 C.F.R. §
3.344; (2) failing to remand the issue of a "reduced" rating to the VA regional office (RO) to
consider a possible rating reduction in the first instance; (3) finding that there was an evidentiary
basisin the record to "reduce" his disability rating from 100% to 70% disabling; and (4) failing to
consider whether the evidence supported a 100% disability rating from January 1995. The Secretary
contends that until they have been in effect for therequisite period of time, staged disability ratings
are not entitled to the protections of § 3.344, and that the Board's assignment of staged disability

ratings was not clearly erroneous.

I[1. DISCUSSION
A. Protected Rating Under 38 C.F.R. § 3.344
1. Parties’ Arguments
Mr. Singleton argues that (1) under subsection (a) of § 3.344, a stabilized disability rating

may not be reduced without a recent, full, and complete medical examination indicating
improvement, and (2) because he was retroactively assigned a 100% staged disability rating for a
period greater than five years (from December 10, 1980, to October 31,1991), his disability rating
was stabilized for the purposes of subsection (c), and therefore, could not be reduced without the
Secretary first providing him a full and complete medical examination that supported such a
reduction.

The Secretary arguesthat Mr. Singleton's underlying premise that § 3.344 appliesto staged
disability ratings is mistaken. Specifically, the Secretary contends that staged disability ratings,
which are assigned as part of aninitial or an increased disability evaluation, are intended to reflect
the changes that occur in the veteran's disability picture during the pendency of the claim from the
date of receipt of the claim for benefits or increased benefits, respectively, to the completion of
adjudication, Fenderson v. West, 12 Vet.App. 119, 126 (1999); see also Hart v. Mansfield,



21 Vet.App. 505, 510 (2007) (holding staged disability ratings are applicable to increased-rating
claims), and therefore, staged disability ratings are not contemplated by the procedura safeguards
of §3.344.

In support of his argument, the Secretary contends that the language and regulatory history
of § 3.344, which predate Fender son and the application of staged disability ratings, indicate that
the procedural safeguards were forward-contemplating, and were intended to apply only to those
disability ratings sought to be reduced in the future. Specifically, the Secretary notes that in
April 1940, before § 3.344 was promulgated, VA administrative instructions provided that when
determining whether to reduce arating, rating agency officials must consider whether the evidence
makesit "reasonably certain” that any material improvement in the disability will last aswell asto
be maintained under "the ordinary circumstances of life." Veterans Administration Service Letter,
para. 1-4 (Apr. 19, 1940). The Secretary further maintains that VA Regulation (VAR) 1172(A),
promulgated in December 1956, states that the protections afforded to disability ratings that had

continued for five years or more "do not apply to disabilities which have not become stabilized and
arelikelytoimprove." VAR 1172(A) (Dec. 14, 1956) (emphasisadded). Finally, regarding § 3.344,
initially promulgated in February 1961, the Secretary points out that the regulation requires a
determination by the rating agency asto whether the evidence makesit "reasonably certain that the
improvement will be maintained under the ordinary conditions of life" 38 C.F.R. § 3.344(a)
(emphasis added). Because, as the Secretary argues, staged disability ratings are assigned
retroactively, the same medical and industrial evidence that the rating agency usesto assign staged
ratings, also is used by the rating agency in its determination of whether any improvement in the
disability actually was or was not maintained under the ordinary conditions of life, and whether a
greater or lesser disability rating waswarranted based on thisevidence. Consequently, the Secretary
asserts that the procedural safeguards of 8§ 3.344, which halt reduction for a determination as to
whether there has been material improvement, do not apply.

The Secretary also relies on the recent decision in Reizenstein v. Shinseki, 583 F.3d 1331
(Fed. Cir. 2009), which held that the procedura protections afforded by 38 C.F.R. § 3.343 against
reductions of total disability ratings were not applicable to staged disability ratings because such
protectionswereintended to apply prospectively, rather thanretroactively, to thoseveteranswho had



become dependent upon the benefits deriving from a total disability rating. Otherwise stated,
veterans assigned a total disability rating during the staged disability rating process — who upon
completion of the staged disability rating process receive alump sum payment — have not become
dependent on the total disability rating for any period of time, and, therefore, are not eligiblefor the
protections afforded by § 3.343. Reizenstein, 583 F.3d at 1337. Mr. Singleton, in response, points
out that Reizenstein does not concern the regulation at issue here, and he attempts to distinguish
8 3.343 from § 3.344. He observesthat § 3.344 applies where a veteran's condition has stabilized
for aperiod of five years or more, whereas § 3.343 does not include atemporal requirement.

2. Analysis
In Cathedral Candle Co. v. U.S Int'l Trade Comm'n, the U.S. Court of Appeals for the

Federa Circuit (Federa Circuit) described the substantial level of deference generaly afforded to
an agency's interpretation of its own regulation, noting that interpretation to be "of controlling
weight unlessitisplainly erroneousor inconsistent with theregulation."* 400 F.3d 1352, 1364 (Fed.
Cir. 2005) (quoting Bowlesv. Seminole Rock & Sand Co., 325 U.S. 410, 414 (1945)). Such generous
deference is due even when the agency's interpretation is presented in a brief during the litigation
stage, aslong as there is "'no reason to suspect that the interpretation does not reflect the agency's
fair and considered judgment on the matter in question.”" Id. (quoting Auer v. Robbins, 519 U.S.
452, 461-62 (1997)). In Reizenstein, the Federa Circuit applied this standard in granting deference
to the Secretary's regulatory interpretation that § 3.343 did not apply to staged disability ratings.
Reizenstein, 583 F.3d at 1335-36.

The Secretary asserts that § 3.344 similarly is not applicable in the staged disability rating
context, and the Court findsno "reason to suspect that theinterpretation does not reflect the agency's
fair and considered judgment on the matter in question.” Cathedral Candle Co., 400 F.3d at 1364.
Assuch, the Secretary'sfailureto clearly articulate hisinterpretation of 8 3.344 prior to thelitigation
stage does not mean that the Court will not grant deferenceto theinterpretation of theregulation that
he now advances. The Secretary'sinterpretation of 8 3.344 isnot "plainly erroneous or inconsi stent
with theregulation.” Id. Nothingin the plain text of the regulation requires its application in the
staged disability rating context. Moreover, the Secretary has asserted that the purpose behind

§ 3.344 isto protect aveteran, reliant on his disability compensation, from an arbitrary reduction of



his disability rating. Where benefits are reduced retrospectively in the staged disability ratings
context, thereis no danger that aveteran will be deprived of incomethat he or sheis accustomed to
using to meet day-to-day expenses. The Secretary'sinterpretation of § 3.344, i.e., that it only applies
to prospective rating reductions, is consistent with this purpose.

Onthisnote, Mr. Singleton advances no compelling argument that 88 3.343(a) and 3.344(Q)
are so dissimilar that the Court should ignore the Federa Circuit's treatment of § 3.343 in
Reizenstein. As mentioned above, in Reizenstein, the Federal Circuit accepted the Secretary's
argument that the purpose of 8§ 3.343 was "to protect veterans who are dependent on the monthly
compensation that accompaniestheir total disability rating from asudden and arbitrary reductionin
their benefitsthat could jeopardizetheir ability to pay for day-to-day necessities.” 583 F.3d at 1337.
The tempora requirement in 8§ 3.344 renders the Secretary's argument that the two regulations are
both to be applied prospectively even more compelling. Specifically, a veteran who has been in
receipt of disability compensation for an extended period of time almost certainly has adjusted to
having that income for ongoing expenses, but such reliance is not present when benefits are granted
retroactively by alump sum, asisthe case in the context of staged disability ratings.

It isfurther noted that the very nature of staged disability ratings requires rating officialsto
consider the full extent of the veteran's disability as established by the totality of the evidence
existing in the record — including the veteran's medical condition and ability to work — and to
determine whether, from one separate and distinct period of time to another, any worsening of the
condition or improvement is reflected in the record that would necessitate agreater or lesser award
of disability compensation. See Hart, 21 Vet. App. a 509 ("In cases where staged ratings are
appropriate, the Secretary must consider al of ‘the evidence of record from the time of the veteran's
application." (quoting Fenderson, 12 Vet.App. at 127)); O'Connell v. Nicholson, 21 Vet.App. 89,
93 (2007) ("Because the claims process before the agency can be lengthy, and because the level of
aveteran's disability may fluctuate over time, staged ratings are a sensible mechanism for allowing
the assignment of the most precise disability rating — one that accounts for the possible dynamic
nature of a disability while the claim works its way through the adjudication process.").

Accordingly, we hold that the Secretary's interpretation of § 3.344 isnot "plainly erroneous

or inconsistent with the regulation," and that therefore the procedural protections of the regulation



areinapplicableto retroactively assigned staged disability ratings. Given thisholding, we need not
decidethe broader question of whether astabilized disability rating protected under § 3.344 may ever
be reduced without a recent, full, and complete medical examination.*

B. Other Error
Mr. Singleton's alternative argument that the Board erred by not remanding the issue of a

"reduced" disability rating to the RO to consider a possible reduction in the first instance is not
supported by therecord or thelaw. Moreover, therecord doesnot support Mr. Singleton'sadditional
alternativeargumentsthat the Board clearly erred by not maintaining his 100% disability rating from
November 1, 1991, to December 28, 2000, or, at a minimum, by not considering entitlement to a
100% disability rating from January 6, 1995, forward.

1. Remand to Regional Office
Contrary to Mr. Singleton's assertion that the Board was required to remand the assignment

of his staged disability ratings prior to "reducing" his evaluation from 100% to 70% disabling, no
such action is required by law or supported by the record. Specifically, Mr. Singleton placed his
claim on administrative appeal to the Board, and the Board had jurisdiction to decidethe appropriate
rating. See Percy v. Shinseki, 23 Vet.App. 37, 41 (2009) ("Board has jurisdiction over [a]ll
guestionsin amatter which under section 511(a) of [title 38, U.S. Code,] is subject to adecision by
the Secretary.™ (quoting 38 U.S.C. § 7104(a))); see also Johnston v. Brown, 10 Vet.App. 80, 84
(1997) (assignment of adisability rating is a question of fact).

Moreover, not only didtheBoard grant Mr. Singleton staged disability ratingsmorefavorable
than the RO awarded bel ow, but here on appeal Mr. Singleton does not assert that new evidencewas
submitted after he appeal ed to the Board or that any such evidence otherwise was considered in the
first instance by the Board. See O'Connell, 21 Vet.App. at 95 (Board's assignment of staged
disability ratings on same evidence before the RO renders inapplicable Disabled Am. Veteransv.
Sec'y of Veterans Affairs, 327 F.3d 1339, 1347 (Fed. Cir. 2003) (claimants are entitled to two
administrativereviews)). Indeed, in hisappeal to the Board, Mr. Singleton specifically asserted that

! For the record, the Secretary argues that a recent, full, and complete medical examination is not always
required before a stabilized disability rating may be reduced. M oreover, the Board found that even if § 3.344 applied,
the totality of the evidence, including a 1992 private medical opinion, was "at least as detailed as [that] upon which the
Board has awarded the initial 100[%] rating for the earlier period." Record (R). at 1237.
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the record was fully developed and explicitly requested the Board to assign the appropriate staged
disability ratings. And Mr. Singletonfails, for obviousreasons, to even assert, | et alone demonstrate,
any prejudice resulting from the Board's assignment of ratings as he requested. See Shinseki v.
Sanders, 129 S. Ct. 1696, 1706 (2009) (appellant bears burden of demonstrating prejudice on
appesl).

2. Clear Error in Rating Assignment
When assigning the 70% disability rating, the Board found, inter aia, that Mr. Singleton

began working in asignificant capacity in November 1991. R. at 1234. The Board aso noted that
(1) in1992, Mr. Singleton worked part-time as atel emarketer; (2) from 1994 to 2000, heworked for
a security company for two years, an athletic club for two years, and a department store for another
two years; (3) aFebruary 1996 Social Security Administration (SSA) decision affirmed aNovember
1991 decision to cease Mr. Singleton's SSA benefits because he continued to be engaged in
substantially gainful activity; (4) SSA records further indicated that he did not cease working until
December 29, 2000; and (5) Mr. Singleton was ableto maintain arelationship with hisspouse. R. at
1235-36. Further, although the Board considered aMarch 1995 private psychiatrist'sassessment that
Mr. Singleton could not function independently outside the area of his home, the Board discounted
that opinion because Mr. Singleton's employment at a security company, athletic club, and
department store during this same period of time suggested a higher level of functioning than that
reported by Mr. Singleton's private physician. R. at 1236.

In sum, the Board found that Mr. Singleton's psychological symptoms severely affected his
socia and industrial adaptability from November 1, 1991, to December 28, 2000. The Board also
found, however, that during this time Mr. Singleton was employed, married, and that his
psychological symptomsdid not resultin"virtua isolationinthecommunity, aprofound retreat from
reality, or cause a demonstrable inability to obtain or retain employment; or total occupational and
socia inadaptability.” R. at 1224. On that basis, the Board ultimately found that Mr. Singleton did
not meet the requirements for an assignment of a 100% disability rating from November 1, 1991,
to December 28, 2000. R. at 1224; see 38 C.F.R. § 4.132, Diagnostic Codes (DCs) 9402, 9411
(1996 and 2007).



The Board hasthe duty to weigh the evidence. See McClain v. Nicholson, 21 Vet.App. 319,
325 (2007). Indoing so, the Board must assessthe credibility and probative weight of the evidence.
Washington v. Nicholson, 19 Vet.App. 362, 367-68 (2005) (it isBoard'sresponsibility to "assessthe
credibility of and weight to be given to" the evidence of record); Owensv. Brown, 7 Vet.App. 429,
433 (1995) (same); see also Elkins v. Gober, 229 F.3d 1369, 1377 (Fed. Cir. 2000) ("Fact-finding
in veterans cases isto be done by the [Board], not by the V eterans Court."); Johnston, 10 Vet.App.
at 84 (disability rating is a question of fact). Mr. Singleton fails to demonstrate that the Board's
statement isinadequate, see Allday v. Brown, 7 Vet.App. 517, 527 (1995) (Board's statement "must
be adequate to enable a claimant to understand the precise basis for the Board's decision, aswell as
tofacilitatereview inthisCourt"), or that the Board's assignment of a70% disability ratingisclearly
erroneous, see Hilkert v. West, 12 Vet.App. 145, 151 (1999) (appellant has the burden of
demonstrating error in the Board's decision); see also Johnston, supra; Gilbert v. Derwinski,
1 Vet.App. 49, 52 (1990) (™A finding is "clearly erroneous’ when athough there is evidence to
support it, thereviewing court on the entire evidenceis|eft with the definite and firm conviction that
a mistake has been committed."" (quoting United Sates v. U.S. Gypsum Co., 333 U.S. 364, 395
(1948))).

[11. CONCLUSION
Upon consideration of the foregoing, the Board's December 10, 2007, decision is

AFFIRMED.



