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PROCEEDI NGS
(10: 03 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
first this morning in Case 09-1036, Henderson v.

Shi nseki .

Ms. Blatt.

ORAL ARGUMENT OF LISA S. BLATT
ON BEHALF OF THE PETI TI ONER

MS. BLATT: Thank you, M. Chief Justice,
and may it please the Court:

The Federal circuit's decision in this case
forecloses judicial review when the very disability for
whi ch a veteran seeks benefits prevents the veteran from
filing a timely appeal with the Vetefans Court. That
decision is wong, and for three reasons the court of
appeals erred in holding that the deadline at issue in
this case is jurisdictional

First, the statute contains no clear
i ndi cation that the deadline is jurisdictional. Rather,
the text and structure points away froma jurisdictional
r eadi ng.

Second, the deadline that applies to
di sabl ed and | argely uncounsel ed veterans seeking their
first day in court is not the type of deadline that

Congress woul d be expected to rank as jurisdictional.
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And third, a jurisdictional reading would
render some of the nost disabled of veterans the | east
likely to obtain benefits and would treat veterans worse
off than alnost all litigants in our federal system

JUSTI CE GINSBURG: Ms. Blatt, you do have a
substantial hurdle to contend with in this Court's
decision in Bowes v. Russell, which seened to say if
you have a tinme limt and it's statutory, it is
mandat ory and juri sdictional.

So here, we have a tinme |limt set by
statute, not by rule, and why doesn't -- why isn't that
di spositive?

MS. BLATT: Because neither this Court's
deci sion in Bow es nor any other dec{sion by this Court
hol ds that this type of an appeal from a pro-clai mant
and non-adversarial proceeding to a court of first
review clearly speaks in jurisdictional terns,
notw t hstandi ng the lack of a jurisdictional I|abel.

JUSTI CE SCALI A: Cee, | thought Bow es was a
nice, clear case. | nean, you could always find some
distinction in the next case, and | thought the object
of Bowmes was to say if it's alimt on appeal, it's
jurisdictional. That would -- and that's, | gather,
what the Federal circuit took it to nean. And | would

have done that if | was down there, probably.
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MS. BLATT: | can understand why naybe the
Federal circuit did it, because of the one statenent
that the Court, | think, took out of context. But this
Court's decision in Bowes didn't purport to extend to
any statute, no matter what the statute said or what the
context it arose in, and the npost closely anal ogous
context of an appeal of agency action to a court of
first reviewis a Social Security context.

And even if you don't think that that
context is directly on point, then the historical
backdrop at nobst would be inconclusive, and that hardly
would rise to the type of --

JUSTI CE SCALI A: Doesn't the Social Security
context -- it doesn't speak of an apﬁeal, does it? It

talks of a civil action.

MS. BLATT: That's right. | nmean, it --

JUSTI CE SCALI A: | nean, you're right that
there is -- you know, there is a parallel in what's
goi ng on, but the statute does not call it an appeal.

It calls it bringing a civil action to challenge the
deci si on.

MS. BLATT: Right, and there is nothing
I nherently jurisdictional about the word "appeal."” And
Justice Scalia, if Congress that passed this statute

wanted to pick up on the jurisdictional rule under 28

5
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U.S.C. 2107, presumably it would have witten a statute
that | ooks sonmething |ike that statute with the safety
val ves.

Of course, when a -- all litigants, civil
litigants who are appealing a district court judgnent to
a Court of Appeals, they have a jurisdictional deadline,
but the district court can extend it for good cause or
excusabl e negl ect or when the party | acks notice of an
adverse judgnent or, inportantly, the Federal rules of
appel l ate procedure. Here's a situation when a litigant
timely files his appeal, but does so in the wong form

In this statute Congress knew how to
I ncorporate the jurisdictional rule of Bowes. It did
So in a separate provision of the stétute in 7292(a).

It said when a litigant wants to go fromthe Veterans
Court and appeal that decision to the Federal circuit,
the litigant has to follow the time and the manner
prescribed for appealing district court judgnments to
Court of Appeals.

JUSTI CE GINSBURG. And that is
jurisdictional, 72927

MS. BLATT: Yes. Yes. And interestingly,

It also goes on to say if you want to appeal to this

Court, you have to apply for certiorari. So Congress --
JUSTI CE SOTOVAYOR: Counsel -- |I'm sorry.
6
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JUSTI CE SCALI A: Go ahead.

JUSTI CE SOTOVAYOR: |'m not sure why
Congress woul d have actually known the difference that
we established in Bow es, because when it passed this
statute, it was before Bow es, wasn't it?

MS. BLATT: Yes.

JUSTI CE SOTOVAYOR: So what to read of its
knowl edge of Bow es, whether it meant jurisdiction or
not, is a bit of a fiction, isn't it?

MS. BLATT: No. | think what's inportant is
that Bowes is relying on a series of decisions that had
nothing to do with the word "notice of appeal," of
course, because they were dealing with cases involving
wits of error and petitions for a mfit of certiorari.
It was all in the context of court-to-court appeals.
Bow es doesn't even nention agency appeal of agency
action to a court of first review

JUSTI CE SOTOVAYOR: So what's the rule?
Justice Scalia said those seemto establish a sensible,
clear rule, which is if Congress uses the word "notice
of appeal,"” it intends a jurisdictional restriction.
That appears to be the rule that Justice Scalia
articul at ed.

What woul d be your rule or test now to

det erm ne Congress's purpose? What -- what of our cases

7
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woul d you point to that establishes different --

MS. BLATT: The rule of Reed El sevier, which
was a unani nous deci sion which says -- and it was
witten by the sane author of Bowes -- that all the
deci sions are consistent. You require a clear statenent
of jurisdictional intent, and in Bow es, this Court had
read the type of limtation that was at issue in Bow es

as to clearly speak in jurisdictional terns,

notw t hstanding a | abel. Here, you have --
JUSTI CE SOTOVAYOR: |'m not sure what that
distinction is. 1'msorry.

MS. BLATT: You had a century --

JUSTI CE SOTOVAYOR: What we wrote on was the

word "notice of appeal”™ in Bow es, mfthin a historical
cont ext .

MS. BLATT: | don't think this Court said
the word "notice." Notice of appeal is not

jurisdictional in the crimnal context and Congress used
the word "appeal " throughout this particular statute in

a non-jurisdictional nmeaning in all the proceedi ngs that

go in the agency. It used the term "appellant” and
"review on appeal." It's actually called the board of
vet erans appeal, substantive appeal. None of those

wor ds have "jurisdictional."”

And if Congress was just thinking of the

8
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word "notice of appeal,” it -- | nmean, the termhas a
non-jurisdictional nmeaning in the crimnal context, but
if you just look at this statute, which says -- it's
directed just at the litigant's obligation to file his
appeal within a certain tinmeline, and there's actually a
conpletely separate statute that speaks to the power of
the court, the Veterans Court, 7252(a), and that nekes
no reference to the 120-day deadli ne.

And | think in terms of the context,
let's -- this is exactly the type of deadline that
Congress woul d be expected to be subject to equitable
tolling. Let ne just give you the three reasons --

JUSTICE ALITG  You woul d have us make a
statute-by-statute deterni nation as t\o what we t hink
Congress i ntended whenever it uses the term "notice of
appeal ." And perhaps that's not a big problem if there
are not a lot of other statutes like this one that use
the term"notice of appeal” and with respect to which it
is not settled whether it is jurisdictional.

Do you have any sense of how many ot hers
there m ght be?

MS. BLATT: Yeah. | think I found four that

used the term "notice of appeal,” and it was in
connection with the district court, and they weren't

even reported cases. They were very esoteric

9
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situations, like an order fromthe Departnent of
Agriculture. | nean, maybe the governnment has
di fferent.

What you nostly see is the Hobbs Act
context, where you are tal king about either an organic
statute or 28 U. S.C. 2344, which is just a sinple
petition for review. That doesn't even use the word
"notice of appeal."”™ So this case is not going to
dictate a whole lot, except for the veterans context,
where not only do you have the standard | ack of
i ndication that this is not a jurisdictional, but you
have the unique features in that Congress established
this Court to open the door to veterans seeking
di sability benefits, and it woul d juét conflict with
t hat purpose to, at the sane tinme, shut the door when
the veteran's disability prevents himfromgetting to
t he courthouse.

JUSTI CE SCALI A:  Although that -- although
t hat woul d happen when he appeals fromthe -- fromthe
veterans' appeals court, right?

MS. BLATT: Yes, but that points out the
irony: He's in better off shape if he appeals to the
court of appeals, because there, there's -- at | east
there's inportant exceptions.

The governnent's position assunmes that no

10
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matter what the circunstances were -- and renenber, a
| ot of these cases, the veteran is actually tinely
filing his appeal; he m stakenly files in the Veterans
Adm ni stration rather than the Veterans Court -- and the
gover nnent assunes that these uncounsel ed veterans are
sinply out of time and out of luck with no exception.

JUSTI CE GI NSBURG: How nmuch tinme does 7292
give to go from Veterans Court to the Federal circuit?

MS. BLATT: It says you have to follow the
exact tinme and procedure that is set forth in the
process for appealing a United States District Court
decision to the United States courts of appeals, so it
is the procedures under 28 U.S.C. 2107.

JUSTI CE SCALI A: But thié one to get to the
Veterans Court is 120 days, which is a lot of tinme. Do
you know of any other time |limt that is that |ong?

MS. BLATT: Well, sure. | nean, the statute
of limtations in Zipes, which is 180 days to file a
charge with the EEOC. But in the veterans context --

JUSTI CE SCALI A:  No, for appeal. For
appeal. Do you know of any other appeal statute --

MS. BLATT: Yes, the veteran's context.

This is a blink of an eye in the veteran's context. The
veteran is given an entire year -- not 120 days, a
year -- after an initial decision cones down from a

11
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regional office to decide whether to appeal to the
boards of veterans' appeals.

And you have to keep in mnd that this is
the type of extra tine we are tal king about. An extra
30 to 60 days would be an extrenely poor and unlikely
means for Congress to address the type of situation
where equitable tolling m ght be needed, which is either
because the secretary has held onto the notice of appeal
until after the 120 days and then tells the veteran, or
the veteran has sonme devastating nental illness and has
difficulty with processing deadlines and dealing with
concepts.

JUSTI CE SCALIA: Well, the latter | can
understand, but | don't have a mhole\lot of synpat hy
for -- | mean, when he | oses bel ow he gets a notice that
says specifically he has to file an appeal with this
Court, doesn't it? Doesn't it say that?

MS. BLATT: Yes, and it says --

JUSTI CE SCALIA: So he sends it -- he sends

it to the VA instead of to this Court?

MS. BLATT: Well, it is a -- you can |look it
up --

JUSTI CE SCALIA: Wuld equitable tolling
even cover that situation? It would seemto me -- |'d

say it told you where to file; you sinply didn't foll ow

12
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the instructions.

MS. BLATT: Not only has the Federal circuit
ruled en banc that it does, but this Court's decision in
lrwin and in United States v. Young specifically
recogni zed that a classic equitable tolling situation is
when there is no prejudice to the other side and the
litigant files in the wong forum

And you have to keep in mnd, there is a
Federal rule of appellate procedure on point. Rule 4(d)
says when a litigant m stakenly files his notice of
appeal in the court of appeals, that is presuned to be
correctly filed in the district court. And whatever you
t hi nk about what your -- what an average-type person
m ght see when they see a two page s{ngle-spaced form
with a lot of legalese, this formis difficult for a
| awyer to read, and to expect -- the vast mpjority of
the claimants reading this form are uncounsel ed and |
urge you to read the form It doesn't just say: You
have 120 days to appeal. It goes on and on and on
telling --

JUSTI CE SCALI A: |Is that --

MS. BLATT: |It's cited in the Governnent's
brief. 1t's got the VA form and | had to look it up
just by punching it in on the Internet.

But whatever you think about the clarity of

13
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soneone -- of your statute that m ght be able to
understand it, tinme and tinme again, veterans file in the
wong forum And it's not always just the veterans'
fault. Sonetines the secretary is giving the veteran
m sl eadi ng advice. W cite cases in our brief, and so
do the amici, where the Veterans' Administration is
giving the veteran just m sl eadi ng advice.

JUSTICE GINSBURG: Ms. Blatt, you are
maki ng -- you said that the closest conparison is in the
Soci al Security, because there's disability benefits in

both cases. Apart fromone is commenced by a conpl ai nt

of -- in the district court, the other, notice of
appeal, is there any difference in the brand of rebuke
that is -- as | understand, the Social Security review,

al though it is by the district court, is also on the
adm ni strative record.

MS. BLATT: Well, it's purely appellate, and
district courts always say when they get these things:
This is an appeal of the Social Security decision.

But | think the three reasons that I'm
trying to get on why this is precisely the type of
deadl i ne that Congress would not rank as jurisdictional
and woul d want to be subject to equitable tolling are
the -- pretty nmuch the reasons that apply even nore so

in the veterans' context.
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And that is the first: This is an extrenely
favored class of litigants. These are veterans who have
fought for their country and who are seeking
servi ce-connected disability benefits.

This is also the veterans' first opportunity
to get to a court, which is true in the Social Security
system And inportantly, the vast majority of veterans
go to the court without counsel. The nunbers are over
50 to 70 percent. And that was true in the Soci al
Security system

| don't think that --

CHI EF JUSTI CE ROBERTS: | appreciate al
t hose points, but counting -- cutting, perhaps, the

other way is that it's not a real adversarial system

before you get to that stage. It's a collaborative
effort, the Veterans' Admi nistration and the -- the
i ndi vi dual .

MS. BLATT: That's right.

CHI EF JUSTI CE ROBERTS: \Which seens to ne
may counterbalance a little bit the fact that the
veterans are uncounsel ed.

MS. BLATT: Well, | mean, up until 2006 they
were actually barred from having | awers.

But this is the sanme thing as the Soci al

Security context, which is what this Court relied on

15
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unani nously in Bowen, in holding that it is not
jurisdictional, and it is also what this Court relied on
in Zipes, is that you woul dn't expect Congress to enact
an inflexible, harsh, no exceptions what soever
jurisdictional deadline when Congress presumably knew
that the vast mpjority of people who would be navigating
this system com ng out of this extrenely infornmal
adversarial system where the secretary had a duty to
actually assist the veteran and then hitting what is

t hen an adversarial system and you would think that you
woul d want equitable tolling.

JUSTI CE SCALI A: They don't navigate it
entirely on the system | nean, isn't there usually
assi stance from a nongover nnment al oréanization such as
t he American Legion or --

MS. BLATT: Yes, in the Veterans'

Adm ni stration, not in Veterans' Court. So 50 to 70
percent .

JUSTI CE SCALIA: That's right.

Do they drop themlike a hot potato once the
VA portion is over? They don't counsel about how to
file an appeal ?

MS. BLATT: That's correct, but | wouldn't
say they drop themlike a hot potato. These are people

who are sitting in the VA and they -- remenber, like in

16
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this case, it's three years later -- they don't even get
notice of the final decision, which is just sent to the
veteran. They don't have any kind of |awer

rel ationship.

It's Ii ke soneone at one of the VA offices
says: Let nme help you, tell you what to do, and then
that's it. So no, they don't practice in Veterans'
Court. They don't say, you know, Here's ny card, let's
keep in touch. And it mght be three to four years
| ater that a notice is sent to the veteran.

JUSTI CE SCALI A: And you think normally he

is not assisted -- he is not assisted by one of these
peopl e?

MS. BLATT: Well, | know\that. The
Veterans' Court's statistics says it's 70 percent. Pro

se. No |awer. And --

JUSTI CE SCALI A: |'m not tal king about a
| awyer. |'mtal king about advice from sonebody that's
in the American Legion.

MS. BLATT: They are still not |awyers, but
the veterans' assisted organizations who filed in this
case are telling you they don't participate in Veterans'
Court. That's not what they do. They are set up in the
VA system So --

CHI EF JUSTI CE ROBERTS: | think -- unless |

17
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am m ssing the point of nmy coll eague's question, it's
two different issues.

Of course they don't participate in the
court. They are not |lawers. But it's not clear to ne
why they wouldn't participate at |least in the process of
saying, you've got to file your notice and here's where
you file it. Are you saying they don't do that?

MS. BLATT: They by and |l arge don't do that,
and the veterans' organizations that filed an am cus
brief say they also make the same m stake. They were

not | awyers and they often file the wong forum too.

But again --

CHI EF JUSTI CE ROBERTS: They do it reqgularly
and they -- every now and then they {ile it in the wong
pl ace?

MS. BLATT: Yes. | nean, half the cases
that we end up talking --

CHI EF JUSTI CE ROBERTS: | don't see how that
wor ks. You' ve got sonebody there and he has been
telling themwhere to file it and file it and file it,
and all of a sudden he tells himto file it sonmepl ace
el se?

MS. BLATT: Again, as far as | am aware,
they don't counsel veterans after they make their final

deci si on.
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JUSTI CE GINSBURG. Earlier you said that
t hey woul dn't even know.

MS. BLATT: Right.

JUSTI CE GINSBURG. So they don't get notice,
only the veterans?

MS. BLATT: Right. They wouldn't get
notice. It would be -- soneone would have to have sone
sort of relationship and call that person. But in this
case -- | nmean, | can tell you there was no -- the
veteran just had his wife and there was no one el se
i nvol ved in the process other than his doctors. But --

JUSTI CE ALI TO. What happens if the veteran
doesn't get notice?

MS. BLATT: Well, he's odt of | uck,
according to the Governnent. That's just tough.

But again, thinking about -- and renenber
that not only is there a clear statenent rule in types
of jurisdictions, but we have an equally strong canon
t hat veterans' statutes have to be construed liberally
in the --

CHI EF JUSTI CE ROBERTS: \What clear statenment
rule are you tal king about?

MS. BLATT: Just the rule of Reed Elsevier
and Arbaugh, that unless a statute clearly speaks in

jurisdictional terms --

19
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CHI EF JUSTI CE ROBERTS: Yes, | renenber

that. | remenber that. | thought that that was a
prospective bright-line rule. 1It's kind of hard to
apply a new bright-line rule retrospectively.

under st ood what we said in those cases to be: Look,
Congress, we are tired of trying to sort out this
anmbiguity. Fromnow on, if you want it to be treated as
jurisdictional, tell us it's jurisdictional.

It makes sense prospectively, but it doesn't
make sense to do that to statues that were passed before
we announced our bright-1line preference.

MS. BLATT: Well, it doesn't sense to say in
1988 Congress was trying to map onto sone preexisting
structure that didn't exist. Bomﬂes\didn't exi st.

CHI EF JUSTI CE ROBERTS: No. | understand
changi ng the subject, but in nmy question, you invoke the
bright-line rule of Arbaugh that the statute should say
"jurisdictional." And I'mjust saying that only nmakes
sense prospectively.

MS. BLATT: | can see your point. | don't
think that that's what Arbaugh intended. | think it
said that when you have a statutory requirenment and when
It doesn't speak to the jurisdiction of the court, there
is no reason to think that it should restrict the

jurisdiction of the court. This doesn't say anything

20
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about the court's power.

JUSTI CE G NSBURG. You have -- in Bow es
itself it was fromthe district court to a court of
appeal s, and then we have fromthe court of appeals to
this Court, and those two provisions were cited in
Bow es, 2107. And what is the provision for --

MS. BLATT: 2101(c).

JUSTI CE GI NSBURG: 2101. Those, as far as |
remenber, were the only provisions that were cited.

MS. BLATT: Well, and the predecessors
called wit of error. Right, they were -- | nean, this
couldn't be further fromit. Congress, when it passed
this statute, said: You have 120 days to file your
appeal, and then in a whole -- didn'f say anyt hi ng about
the jurisdiction. And a separate version said: Here's
the jurisdiction, and we will incorporate sone
procedural requirenents, but we're not even going to
mention the 120-day deadline. And then it goes to great
pains to say: 2107 will apply when you appeal fromthe
Veterans' Court to the Federal circuit, and you wl
have to apply for certiorari.

But to think about what the Governnment's
position is, is that, notw thstanding that crim nal
def endants and Social Security claimnts do not face

jurisdictional deadlines, all the civil litigants in our
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system who do face jurisdictional deadlines can get an
extension for good cause, excusable neglect when they
don't have notice of an adverse judgnent, and the
situation is cured when they actually tinely file but
they m stakenly file with the wong court.

JUSTI CE SCALI A: So whenever we have tine
limts in the future that do not contain any explicit
provi sion for waiver of failure to neet those tine
limts, you are asking us to find that all of those are
non-jurisdictional ?

MS. BLATT: Well, all statute of limtations

are not jurisdictional. So there is no question --
JUSTI CE SCALIA: Well, is it a filing
requirement? It's -- it's --

MS. BLATT: Wwell --

JUSTICE SCALIA: It's an appeal. It's a
requi rement for appeal.

VWhenever there is an appeal deadline that
does not have an exception for -- you know, you -- you
can get it extended for 10 days or what-not -- whenever
there is no exception, you want us to hold it's not
jurisdictional ?

MS. BLATT: No, of course not. Like I just

said, | don't know of any that even conme up, except
for -- 1 think I found four that say "notice of appeal."
22
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All these types of cases that you see are
dealing with a petition for review of agency action,

a |la the Hobbs Act context. So what |'m asking you to
hold is that when you have a -- this particular statute,
whi ch the text and structure certainly say it's not
jurisdictional, it is exactly the -- it is not the type
of deadline you would expect it, and it would underm ne
all of the purposes that Congress set up this court,
which was to ensure they have their day in court, they
get the benefits they are entitled to, and inportantly,
to cure the perception that veterans were be -- not
being treated the way all other claimnts seeking
Federal benefits were.

This would conpl etely codnter t hat purpose,
to say: Here's a court; we have built it for you, but
if you can't get up the courthouse steps, that's too
bad. If your very disability prevents you fromfiling
or you have been abused by the VA -- the VA bureaucracy,
you were out of luck and out of court.

JUSTI CE SCALI A: Although you are willing
to -- to have that happen when there is an appeal
from-- fromthe first appeal, right?

MS. BLATT: And here's why, Justice Scali a.
The veteran has had a day in court. Once he is out of

the Veterans' Court, he is like every -- or she is like
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every other litigant in our Federal system which -- the
deadl i ne applies to the governnent; the deadline applies
to the party -- to any party. That's 2107, which
applies to all civil litigants equally. They have had
their day in court, and if it's in the Hobbs Act

context, usually they have had some sort of adversari al
court-like proceeding in the adm nistrative agency.

But no decision -- and again, keep in mnd
there were three decisions in the Social Security
context -- no decision has ever said: Pro-clai mnt,
non- adversary appeal to a court of first reviewis
jurisdictional. So Congress was acting agai nst that
backdrop. And --

JUSTI CE Gl NSBURG.  And tﬁat was -- that was
the Federal Circuit's position until Bow es, right?

This was an en banc decision and it overruled two prior
cases.

MS. BLATT: Right. And they did go back and
forth, so there was a period of 6 years that they held
It was jurisdictional, and then a period of 11 years,
the last 11 years, where it has been non-jurisdictional
and there has been equitable tolling.

JUSTICE ALITO If the veteran is so
profoundly disabled that the veteran can't file the

noti ce of appeal within 120 days after the notice of the
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deci sion, at what point after the 120-day period woul d
the right to file a notice of appeal be cut off? Wuld
this go on potentially indefinitely?

MS. BLATT: No. | nmean, in adopting
equitable tolling by the Federal Circuit for nental
disabilities -- that case is Barrett v. Principi on
page 9 of our brief -- it goes through how all the
sister circuits have dealt with the issue of nental
disability in Title VII, in the Social Security system
and -- and how you would deal with that.

But let's take this case, because it's a
good exanple. The doctor said he was -- he's paranoid
schi zophrenic, so he is having periods, and to quote the
doctor that was submitted to the Vetérans' Court, he had
epi sodes of what was basically called psychonotor
retardation and total inability to function, and other
times he was just sinply disorganized, had difficulty
with recall and menoir.

So he wote a handwitten note within

15 days saying: | have been on and off; and he was
obviously -- he is extrenely heavily nedicat ed.
If I could reserve the balance of ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, Counsel.
M. Mller.

ORAL ARGUMENT OF ERIC D. M LLER
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ON BEHALF OF THE RESPONDENT

MR. MLLER: M. Chief Justice, and may it
pl ease the Court:

In Bowmes v. Russell, this Court reaffirnmed
its longstanding treatnent of statutory time limts for
t he taking of appeals as jurisdictional. Section
7266(a) inposes a 120-day time limt on the taking of an
appeal to the Veterans' Court, and under the rule
reaffirmed in Bowes, that tinme limt is alimt on the
court's jurisdiction, and the judgnment of the court of
appeal s should be therefore be affirned.

JUSTI CE SOTOVAYOR: So it's only --

CHI EF JUSTI CE ROBERTS: O course --

JUSTI CE SOTOVAYOR: |I'm éorry.

CHI EF JUSTI CE ROBERTS: O course, in Bow es
it was froman Article Il court to another Article I11
court. Here, although we are dealing with an Article I
court, there are characteristics of what you m ght call
i nternal agency review. The court is specialized with
respect to veterans' affairs, and there are particul ar
standards for review that you don't find when you are
t al ki ng about between the district court and the court
of appeals.

MR. MLLER. Well, | --

CHI EF JUSTI CE ROBERTS: | guess it's
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related -- just to get everything out on the table, it's
related to the sane point that | thought was significant
in Bowes: That you are dealing with a time limtation
that | awers had | ong recogni zed as being, you know, a
dr op- dead date.

MR. MLLER That -- that is true. But what
Bowl es enphasi zed was not just the historical treatnent
of the particular time limt in section 2107, but the
hi storical treatnent of statutory tinme limts for
appeals in general, which is why the Court cited not
only 2107 cases but --

JUSTICE GINSBURG It didn't nention --

Bow es didn't nention anything |like an appeal from an
agency where the district court is .- is sitting,
essentially, as an appellate court.

But Bowl es really was dealing with
court-to-court, because it nentioned 2107 and 2101, and
| don't recall that it nentioned any -- anything other
than court-to-court situations.

MR. MLLER  You are -- your are correct
t hat Bow es was focused on court-to-court appeals, but
of course, in Stone v. INS, which involved a deadline
for petitioning of review for the final decision of the
Board of Imm gration Appeals, the Court held that that

time limt was jurisdictional. So |I think that the sane
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principle applies to appeals from agencies --

JUSTI CE Gl NSBURG: Except that -- that one
i s an adversarial proceeding, immgration proceeding,
and the veteran is supposed to be claimant-friendly.

But | think that the -- the -- Bowes is --
is a challenge for Ms. Blatt. So for you, it is a
Social Security context, because it seens to ne the
quality of reviewis the same; that is, what the
district court does in a Social Security disability case
Is the same thing that the Veterans' Court does in a
veterans' disability case.

MR. MLLER It -- it is true that
functionally, the review that takes place under section
405(g) has a | ot of appeal-Ilike featdres; but what --
and so in that sense, Bowen was |ike a hybrid case,
because you have sonething that looks a little bit |ike
an appeal, but it takes place in a district court and in
a court of original jurisdiction; and nost inportantly,
Congress referred to it as a civil action that is
commenced by the party who is filing the conpl aint.

JUSTICE GINSBURG. But isn't it -- it is an
appellant review, isn't it? | mean, the district court
goes on the record before the agency.

MR. MLLER: The -- the reviewis very nuch

like -- functionally |Iike what woul d happen in the court
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of appeal s, but Congress chose to call it comencing a
civil action. And you commence it by filing a
conplaint, which is quite different fromthe notice of
appeal here. On the notice of appeal, there is a form
for doing it, or if you don't use the form all it takes
IS one sentence.

JUSTI CE BREYER: Are we supposed to still
pay sone attention to what we think Congress would have
i nt ended?

MR. M LLER: Certainly.

JUSTI CE BREYER: All right. And if the
answer is "certainly," howlikely do you think it is
t hat Congress would have intended its statutes, in an
ordi nary case where two big businessés are suing each
ot her and they have already had a day in court and now
one of them wants to appeal and Congress wites in, if
you mi ss the deadline, you can have it extended through
excusabl e negl ect, and you can even have it extended
much | ater if nobody got a notice. That's with two big
busi nesses.

But if you have sonmeone who served his
country and was wounded and has post-traumatic stress
syndronme or schi zophrenia, to that person, you say --
who has never had a day in court: "If you don't neet

t he deadline, you're out, no matter how excusable it
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How -- who in Congress would have |ikely
t hought such a thing?

MR. MLLER: Well -- 1 think in evaluating
what Congress thought in 1988, one factor that is
significant is that this is taking place -- the
Vet erans' Judicial Review Act -- against a backdrop of
decades of no judicial review whatsoever of veterans --
of VA adm nistrative deci sions.

And so Petitioner's position is that
essentially, Congress, in one fell swoop, went from no
revi ew what soever to what woul d be the nost forgiving
appeal deadline in the entire United States Code.

And - -

CHI EF JUSTI CE ROBERTS: And it nade sone
sense. \When you |l ook at the statistics, when you get
into this court, the veterans al nost always win, right?

MR. M LLER: VWhen you | ook at decisions on
the nerits as opposed to agreed-upon remands, the
veterans win in nost cases.

JUSTI CE BREYER: \What is the rel evance of
that, if the veterans win? | nean, perhaps they are
entitled to win. 1|s the idea that you would cut off
their right to appeal because you are afraid they'd win?

MR. M LLER: Of course not.
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CHI EF JUSTI CE ROBERTS: M point was the
exact opposite: That if you -- they al nost al ways w n,
you assune that Congress wouldn't want to cut them off,
because it's -- if only 1 percent of the veterans
appealing win, you m ght understand an absolute rule,
because they're not -- as -- statistically, we are not
| osi ng much.

But if, as | understand to be the case,
about 80 percent of themw n, you m ght cut thema
little slack on appealing because it is a very
significant part of the -- the process.

MR. MLLER: First, | would say | think the
reversal rate is not necessarily out of |line wth what
you find in other agency review contéxts, but - -

CHI EF JUSTI CE ROBERTS: \What is the reversal
rate?

MR. MLLER | think of cases that are
deci ded on the nmerits, about a quarter are reversed and
remanded and about 34 percent are affirmed in part and
reversed in part.

CHI EF JUSTI CE ROBERTS: Any idea what the
normal rule is fromdistrict court to court of appeal s?

MR. MLLER | -- 1 don't know the
percentage there, but | think in considering that rate,

it's significant that the great mpjority of clainmnts
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office are given relief

So only about 4 percent of cases are even

the way fromthe regional office to the

board, and only another 9 percent to the Veterans'

Court, so -

because the board gives relief in nost

cases before it. So --

t hi nk Congress thought about this?

JUSTI CE SCALIA: M. Mller, do you really

Do you think the

menmbers of Congress who voted for this bill thought

about this -- this rather narrow point, about whether if

you file too late it's jurisdictional?

t hey did.

MR. M LLER: There is no indication that

JUSTI CE SCALIA: So don't we pretty nmuch

have to go on what they wote?

MR. M LLER: Yes. And when -- when they

wrote a notice of appeal provision -- and it is cl

fromthe text as well as fromthe history that it

fact, an appeal -- that was a consi dered deci sion.

donut t hat

ear

is, in

JUSTI CE SCALIA: | bet you a dollar to a

- that nobody thought about this narrow --

narrow issue. So it -- it ought to be a question

of what this | anguage ought to be taken to nean.

its fairest

readi ng?
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Now, |I'm not sure that means you win, but --
but surely that's the issue, not -- not what, whether --
whet her Congress could have been so nmean. They didn't
t hi nk of this.

MR. MLLER Right. And -- and in | ooking
at --

JUSTI CE BREYER: What do you nean, "right"?
| thought within -- first of all, a donut costs a
dollar, so | don't see much appeal there.

(Laughter.)

JUSTI CE BREYER: But -- but don't we,

t hroughout the statute books, try to work out from
context, |anguage, and objective purpose what a
reasonabl e nenmber of Congress woul d Have i nt ended,

whet her they thought about it or whether they did think
about it, which would require X-rays into the brain that
have not yet been invented?

MR. MLLER  What -- what this Court has
held, in Bow es on the one hand and Irwin on the other,
Is that statutory notice of appeal deadlines are
presunptively jurisdictional and statutes of limtation
are presunptively not.

JUSTI CE SOTOVAYOR: But that's court to
court. Do you have any case, at the time or before the

statute was passed, that ever held that a statutory
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deadl ine from an agency to a court appeal was
jurisdictional in the sense of Bow es?

MR. MLLER: Stone v. INS, which was
after --

JUSTI CE SOTOVAYOR: Well, after --

MR. MLLER But -- but in the courts of
appeals, there was a long history of cases under the
Hobbs Act, cases under nore specialized statutes, the
Communi cati ons Act, the Federal Power Act, the
environmental statutes --

JUSTI CE SOTOVAYOR: But those have different
| anguage. They have barred | anguage rather than filing
| anguage. Most of the --

MR. M LLER: No, ma'am \In fact, the Hobbs

Act says a party aggrieved by the order may seek review

by filing a petition for review. It doesn't say
anyt hing about, "and a claimshall be barred if you
don't."

JUSTI CE BREYER: Bowl es itself made -- made
a mpjor point, which I thought was relevant. Though I
didn't joinit, |I thought it was relevant. And that is:
We | ook at the statute, if you are | ooking at statute,
and notice that there are exceptions witten into it.
And the fact that there are exceptions witten into it

| ends sonme support to the notion that we, as a court,
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shoul d not read other exceptions into it that weren't
menti oned. That's sonething the Court seened to
enphasi ze.

And here, when | | ooked at this statute, |
noticed there are no exceptions witten into it. And
therefore, followi ng Bow es rather than rejecting
Bow es, it wuld seemthat Bow es woul d support the
reading of this statute to allow courts to read into it,
because they don't mention anything thensel ves.

MR MLLER: | would say two things about
that. The first is that there are many statutes,

I ncl udi ng the Hobbs Act, the inmm gration statute, that
have no provision for exceptions. This Court's
certiorari deadline can be extended By a justice, but
there is no provision for a good cause exception. The
ext ensi on provision that was specifically at issue in
section 2107 in Bow es hadn't -- wasn't even enacted
until 1991. And even with an extension, |'m not aware
of any other provision that gives you as nuch as 120
days that you have here.

JUSTI CE BREYER: That's the main thing.
Leaving that out for a second, if you -- if you thought
there can't be a rule that governs all of the thousands
of different, or many different statutes, you should

| ook at the context.
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So sonetinmes you will see that Congress,

given the context, probably did want to give the court

sone | eeway to make exceptions -- where, for exanple, it
Is no fault of the litigant -- and in other instances,
they didn't.

Now you have listed -- and Bow es, |
t hought, left that open. But -- but if it does |eave it

open, and I'm | ooking to those factors. You have
nmentioned one: That this is a long period of tinme,
120 days. You are right about that.

Is there anything el se?

MR. MLLER: Well, I -- 1 guess | would take
I ssue with the prem se of what the presunption is that
Bow es set up. \

Bowl es established a presunption that notice
of appeal deadlines in statutes are jurisdictional,
unl ess there is sonething in the text or in the history
as --

JUSTI CE BREYER: And what they found, one
thing in the text, was that there were exceptions
witten in. That cuts against you.

One thing cuts for you; that's the |ength of
time. 1|s there anything else that cuts for you? | just
want to be sure I have all of the factors that you are
wei ghi ng.
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MR. MLLER: | mean, what we are enphasi zing
Is that this is an appeal deadline, and in Bow es,
although it is true there were exceptions there, that
was not sonething that the Court enphasized in its
reasoning. The Court's -- the rationale behind Bow es
is that there is a presunption that appeal deadlines are
jurisdictional. And whatever one thinks --

JUSTI CE ALI TG What happens if the -- if
the notice of decision is mstakenly mailed to the wong
address, cones back undeliverable, and no further notice
is sent? Your -- you position is, once the 120 days
expires, the veteran is out of |uck?

MR. M LLER: No, Your Honor, because in that
case, the 120 days wouldn't start ruﬁning because
section 7266(a) says have you to file within 120 days
after the date on which notice of the decision is mailed
pursuant to section 7104(e), and section 7104(e), in
turn, requires that notice be mailed to the address of
record for the claimant, and al so, incidentally,
requires that if the claimant has an authorized
representative in proceedings before the court, that the
notice also be mailed to the representative.

JUSTICE ALITO. Al right. But what if it's
just lost in the mail? What if it is sent to the right

address, but it's lost in the mail or not received by
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the veteran? What is the veteran supposed to do? Cal
every -- every week to see whether a decision has been
I ssued?

MR. MLLER: | think Congress, in witing
the statute, assunmes that the mail can be relied upon in
the ordinary course to be delivered, and so it nmde
provision for the case in which the mail -- the mailing
i s not made.

JUSTI CE SCALI A:  You -- you say that a copy
of the notice is also sent to the representative, the
American Legi on or whoever, who has been representing
the veteran?

MR. M LLER:  Section 7104(e)(2) says that if
the clai mant has a representati ve, a\copy is mail ed.

JUSTI CE KENNEDY: | n what percentage of the
cases is there a representative?

MR. MLLER: | think it's about 80 percent.

CH EF JUSTI CE ROBERTS: No - -

MR. MLLER: 80 percent, Your Honor.

CHI EF JUSTI CE ROBERTS: | sense sone
confusion here, given what you and your friend have
said. What do you nean when you say "counsel ed"?
mean, if you have sonebody fromthe Anerican Legion that
is telling this person, Here is what you need to do,

does he get a notice, or are you tal king about the
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situation where sonebody conmes in and says, |I'm-- well,
l"mthis person's |lawer, or I'mrepresenting himin
some ot her way?

MR. M LLER: There -- there is a procedure
for official accreditation of representatives --

CHI EF JUSTI CE ROBERT: Ri ght.

MR. MLLER: -- from organizations |like the
Anmerican Legion, and if that person is registered as the
claimant's representative in the proceeding before the
board, then they would get a copy of the notice under
7104.

JUSTI CE KENNEDY: And you say -- you say
that 80 percent of the tine there is a registered --

MR. M LLER Yes, that's\--

JUSTI CE KENNEDY: -- advocate or counsel ?

MR. MLLER Yes. | think, as | was --

JUSTI CE Gl NSBURG:. What happened in this
case? Was there -- was there a registered
representative?

MR. MLLER |I'm-- |'mnot sure whether
there was. | -- | don't believe so.

JUSTI CE GI NSBURG: You made a point earlier
that, well, the Social Security, there are many
resenbl ances, but one is founded by conplaint and the

ot her by notice of appeal. It could be that Congress,
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havi ng been so kind to veterans, thought: Wy should we
burden this pro se, or at |least |awerless, veteran with
writing out a conplaint? The notice of appeal is just a
sinpl e one-line docunent.

So could that explain why Congress said you
begin with a notice of appeal instead of a fornmal
conpl ai nt ?

MR. MLLER: | think that may well be what
Congress had in mnd. But nonetheless, the -- the rule
established in this Court's cases is that when a notice
of appeal deadlines -- and -- and | think the point just
illustrates that this is, in fact, a notice of appeal
deadline -- notice of appeal deadlines are different
fromstatutes of limtations. And mﬁatever one t hinks
of the original theoretical underpinnings of that
distinction, it's a distinction that is firmy engrained
in the law, and this --

JUSTI CE SCALI A: Did Congress -- let's
assunme we -- we cone out with a decision against the
veteran. Could Congress change the rule retroactively,

i ncluding for this poor fellow

MR. MLLER It could if it chose to do so,
yes.

JUSTI CE SCALI A: And that wouldn't be

contrary to any of our decisions because the Governnent
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is the defendant and is essentially waiving its
sovereign imunity? Wuld that be the case?

MR. MLLER If Congress --

JUSTI CE SCALIA: | nean, there will have
been a final decision in this case, right?

MR. M LLER:  Yes.

JUSTI CE SCALI A: So can Congress say, you
know, go back and do it over again and give it to this
guy?

MR. MLLER | believe that, since what's at
stake is -- | think ultimtely the question would be
whet her the Governnent issues a nonetary award to him
And Congress certainly has the power to sinply direct
t hat noney be paid to this clainant,\so for sure, |
think it could direct that his case be reopened.

JUSTI CE GI NSBURG. But there is no
determi nation on the nmerits whether this claimnt should
prevail ?

MR. MLLER No.

JUSTI CE GI NSBURG. That hasn't been aired
because the Veterans' Court said it had no jurisdiction
and the Federal circuit said that's right. So we don't
know if this is good or bad claim

MR M LLER: Ri ght .

JUSTI CE Gl NSBURG. Congress could just award
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noney because there has to be an adjudicati on.

MR. M LLER: Congress would have the
constitutional power to just award noney.

| had understood Justice Scalia's question
to be whether --

JUSTI CE Gl NSBURG. Justice Scalia just asked
you: Could this be -- if Congress decided that this was
a harsh result, could it be made retroactive, but for
Congress to say, well, just what is it going to rely on
to say whether it gives conpensation or not? | nean,

t he Governnent's position was he wasn't entitled to
conpensation for honme care, which is what he was
recei vi ng.

MR. M LLER: Right. The\question | was
trying to address was whet her Congress could anend the
statute so as to retroactively reopen Petitioner's
claim And nmy answer was yes, it could do that, if it
were to choose to do so.

Now, the VA, of course, has submtted a
proposal to Congress for an extension of the period |'m
show ng of good cause up to 120 days. The VA's proposal
woul d not apply retroactively, but Congress in its
di scretion could choose.

JUSTICE GINSBURG:. On the |length of tine,
which is, you said, 120 days -- that's a long tinme, but
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isn't it on cert? It's 90 days plus 60, right? So it's
even nore?

MR. MLLER: Right. Although if you --
sonebody who nisses the 90 days, my understandi ng of the
operation of this Court's rule 13 is that the clerk wll
not accept your filing, a petition filed on day 91.

JUSTI CE GI NSBURG: But the total nunber of

days woul d exceed 120, assum ng the application is

made - -

MR. MLLER: Right. Although --

JUSTI CE GI NSBURG. Application to extend
this tine.

MR. MLLER  Although of course filing a
cert petition is a nuch greater undeftaking than filing
a notice of appeal. You have to -- it is nmuch nore than

a sinmple one-line docunent.

JUSTI CE BREYER: \What is supposed to
happen -- and |'ve probably seen this on page 16 of the
Federal circuit bar's amcus brief. They list about 30
or 40 cases where the veteran perhaps was not
represented, and maybe had sonme stress syndrone,
whatever it is. He just filed the paper in the wong
court or the wong agency, and that agency didn't get
around to returning it to himin tinme so he could have

met this deadline.
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What, in your opinion, is supposed to happen
I n those circunstances? Just say, too bad, you are out
of luck; here we are, you got the wong address; no
recovery?

MR. MLLER | think it's significant that
Congress did address the question of mailing of notices
of appeal. In 1994, it anended section 7266 and added a
subsection (c), which unfortunately is not reproduced in
the briefs, but the effect of that is to give the
benefit of a mailbox tool: That a petition is deened
filed on the day it is mailed, but only "if the notice
I's properly addressed to the court."” So --

JUSTI CE BREYER: All these cases, actually,
that they have raised in the brief, fhe vet eran does get
hi s appeal .

MR. MLLER No. In those cases, the notice
woul d not have been properly addressed to the court. It
woul d have been --

JUSTI CE BREYER: So they could do it again.

MR. MLLER: And certainly --

JUSTI CE BREYER: That's good.

MR. M LLER: And certainly one woul d hope
that the VA ideally would get those notices, figure out
what they are, and send themto the court. The problem

that the VA encounters is that it receives a trenendous
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volunme of mail, which is not generally opened by
attorneys, and it's often not clear when it gets
sonething in the mail that just says, | don't |ike the
decision in ny case, whether that's a notice of appeal
to the court or a notion for reconsideration or a notion
to file.

JUSTI CE BREYER: These people in footnote 3,
did they get their appeal or didn't they?

MR. M LLER: They did not.

JUSTI CE BREYER: They did not? Okay.
There's a problem

MR. MLLER:. And we -- we do not deny, and
in fact, it's true by definition that to say that there
is no equitable tolling is to say thét the rule would be
cases in which the result is not equitable. But | think
if you were to | ook at just the cases |like the ones Your
Honor has identified, sone of the others in the
Petitioner brief and amcus brief, if you could identify
with no transaction costs what those cases are, and were
to ask as a policy matter, should the late filing be
excused in those cases, | think just about everyone
woul d say yes.

JUSTICE BREYER: So if we are in a void and
t he | anguage doesn't have the exceptions -- and | think

you can distinguish it fromthese other cases, and you
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have ol der cases that says unless Congress is clear,
read it as non-jurisdictional, and nobody could say it
was inequitable -- or rather to the contrary, nobody
could say it was equitable to follow your position here,
why isn't there a sinple renedy? W take the opposite
position?

MR. MLLER: Well, | think there are two
answers to that. The first is in whatever you think of,
the rule in Bow es -- and we obviously believe that it
was correctly decided, but understand that not everyone
takes that view --

JUSTI CE BREYER: Except that for purposes of
this, it governs. |'mjust |ooking at the parts of it
that did, in fact, make clear a spec{al nature of the
particul ar provision at issue in that case.

MR. MLLER  But the question of whether a
particular time limt is or is not jurisdictional would
seemto be a quintessential exanple of the sort of issue
where it is nmore inportant that the | aw be settled then
that it be settled any particul ar way.

And the great virtue of the rule in Bow es
is that it provides clear guidance that appeal deadlines
are going to be presuned to be jurisdictional, and if
Congress doesn't want themto be --

JUSTICE GINSBURG. That's really the only
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t hing that counsels your result, because in Reed you
took -- the Governnment took the position that a
statutory provision is non-jurisdictional if it does not
speak in jurisdictional terns and doesn't address the
power of the court. | understand that was the
Governnent's position in Reed.

Today you are saying that the only thing
that counsels your result is the fact that Congress used
the words "notice of appeal." |Is that correct?

MR. M LLER: Qur position is consistent with
what we said in Reed, because Reed, of course, did not
involve a tine limt. Reed involved a requirenment that
copyrights be registered before an infringenent action
was brought. And what the Court said in Reed is that
t he presence or absence of a jurisdictional |abel on the
statute does not determ native. What matters is whether
the type of limtation that the statute inposes is one
that's properly ranked as jurisdictional, absent a
| abel - -

JUSTICE GINSBURG: Is there any statute on
the time to appeal -- has any statute been held, quote,
"jurisdictional" when there is no safety valve of any
kKind witten into it; that is, on 2107, that extensions
are possible? |Is there a "jurisdictional"” statute that

says 121 days or whatever, and that's it? No extension,
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no matter what the circunstances are?

MR. MLLER: Yes. The Immgration and
Nationality Act at issue in Stone has no provisions for
extensions. The Hobbs Act has no provisions for
extensions. And many of the various agency-specific
statutes that | nmentioned earlier don't have any
provi sions for extensions. And although this Court
hasn't ruled on them Petitioner hasn't identified any
decision fromany court of appeals hol ding that any of
those statutes is not jurisdictional.

So there really is, as recogni zed in Bow es,
a uniformrule regarding time limts for the taking of
appeal s and proceedi ngs |i ke appeals, wits of
certiorari, and petitions -- \

JUSTI CE SCALI A: What other acts do you
think would be swept up into a rule that we adopted
here, that not all linmtations on appeal tine are
jurisdictional? The Hobbs Act cases; what el se?

MR. MLLER  The -- which ones would be
swept up, | suppose, would depend on what the Court were
to say in distinguishing this case. But there is the
Hobbs Act; the --

JUSTI CE SCALIA: Well, I'"msure we woul d say
these are veterans, and |I'm sure there are other

cat egories of synpathetic people who m ght conme under
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t he Hobbs Act.

MR. MLLER: There -- there m ght well be,
and | think that's why one of the virtues of the rule in
Bow es is that it provides clear guidance to Congress.
And in that respect it's nuch preferable to a rule that
statutes of -- or statutes --

JUSTI CE SCALI A: But you haven't answered ny
gquesti on.

MR. MLLER Oh --

JUSTI CE SCALI A: The Hobbs Act --

MR. MLLER  Well, the Hobbs Act, the
Federal Power Act, the Communications Act, various EPA
orders are reviewed under their specific -- each statute
has its own review procedure. \

JUSTI CE BREYER: All these agency matters
are matters where there has never been judicial input.
This is review of an agency action. The agency takes an
action. No judge has | ooked at this. And the first
time that you | ook at the rul emaking by the agency under
t he Hobbs Act, | guess, is when you go file it in the --
in the court.

So if a-- if a ruling against you here were
to enconpass a ruling under nost review of agency
action, would that be such a terribly unworkabl e thing?

MR MLLER: Well, | -- | suppose the Court
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could cone up with a rule. Whether that would prove to
be workable, I -- | don't know. But | think -- | guess
what | woul d say about that is that given that there is
an inherent arbitrariness to any filing deadline and,
therefore, there is to sone degree an inevitable
arbitrariness in any system of exceptions to the filing
deadline, |I'm not --

JUSTI CE G NSBURG:. Why wouldn't it be a
bright, clear line if we said: Court to court, Bow es
controls; agency to court, Bow es does not control ?
That would be a clear |ine.

MR. MLLER It would be clear, but it would
be contrary to Stone. It would be contrary to decades
of uniform hol dings fromcourts of aﬁpeals under all the
ot her statutes.

JUSTI CE KENNEDY: Stone was somewhat m xed,
t hough. It was a notion for reconsideration of the
agency, whether or not that told the time to go to the
court; am|l correct?

MR. MLLER: That -- that's right, Your
Honor .

JUSTI CE KENNEDY: That's sort of a hybrid

problemin the context of Justice G nsburg's dichotony.

MR. MLLER: But -- | nean, you are right
that that was the issue in Bow es, but -- excuse ne, in
50
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Stone, but the reason that that mattered in Stone was
because the Court held that the tinely filing of a
petition for review and conpliance with the statute was
a prerequisite to the exercise of jurisdiction by the
court of appeals.

JUSTI CE BREYER: \What was the other case
t hat you said decades of -- what is an exanple of a
case where a person, for an incredible, equitable strong
reason, such as the wind blew his paper -- | don't know,
sonme trenendously equitable, strong reason he wants
revi ew of an agency action --

JUSTI CE SCALI A: The dog ate it, maybe.

JUSTI CE BREYER: Yes. Ri ght. The dog ate
the court, and the -- the -- there ié a case which says
there is no extension of a -- of a deadline to file for

review of an agency action, no matter how equitable your

case. Which is our -- which is the Suprene Court case
that holds that? | -- | amnot famliar with it.
MR. MLLER: | don't know one in the

specific context of agency actions, but of course
Bow es - -
JUSTI CE BREYER: Well, I'"monly talking
about agency actions, judicial review of agency action.
MR. MLLER If -- if the tine limt is

jurisdictional as the --
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JUSTI CE BREYER: Well, | know the rule, but
" mjust saying --

MR. MLLER There is no authority --

JUSTICE BREYER: | know the rule. [|I'm
saying: What's the case? Stone; | understand you can
make a cases with Stone. [Is there another?

MR MLLER: | -- 1 don't know of any from

this Court, but of course in the courts of appeals
Petitioner hasn't identified any in which an exception
was made.

And then | would point out that Bowes -- in
Bow es, the petitioner had a very synpathetic equitable
claim in that he had done what the district court had
told himto do and filed on the schedule given to him by
the district court, and the court held -- nonethel ess
hel d that because the tinme limt was jurisdictional,
there was no authority to create an exception to it.

If there are no further questions, | ask
that the judgnment be affirned.

CHI EF JUSTI CE ROBERTS: Thank you, Counsel.

Ms. Blatt, you have 4 m nutes remaining.

REBUTTAL ARGUMENT OF LI SA S. BLATT

ON BEHALF OF THE PETI TI ONER
MS. BLATT: Thank you, M. Chief Justice.

Let me just point out on the Hobbs Act, the
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actual statute says the jurisdiction is invoked by

filing a timely petition for review. So there is an

express jurisdictional hook. And I think Justice Scalia

points out an interesting fact on -- | think it's safe

to say in 1988, Congress wasn't sitting down thinking:

This is deadline jurisdictional

equi table tolling.

we're subject to

VWhat we had is a period where veterans were

not given judici

Vi et nam confl i ct

just untenable that veterans were not

al

revi ew. We had World Wwar |1

and the Korean conflict, which

and t he

made it

bei ng treated on

par with other claimnts seeking disability benefits.

And the sponsor

of the bill points out,

si nce Soci al

Security disability benefits get judicial review how

can we not treat our nation's veterans the sanme?

Now - -

CHI EF JUSTI CE ROBERTS: Counsel, | want to
clear up this represent -- represented business.

MS. BLATT: Sure.

CHI EF JUSTI CE ROBERTS: | understood you to
say in the -- your opening that represented -- nost of
t hese people are not represented, and they're -- to the

extent the Anerican Legion participates,

t hey don't get

notice of the order that triggers the 120 days.

Now,

understood M. Ml er
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80 percent of the people have registered representatives
and they do get notice.

MS. BLATT: Right. | think you correctly
understand that we have a different understandi ng of
reality. So ny understanding is that representation
is -- like the -- M. Henderson's wife at one point
tried to become his authorized representative. There is
no question he had sonebody helping him a veteran's
servi ce organi zati on process.

CH EF JUSTI CE ROBERTS: Ri ght .

MS. BLATT: This can take up to 4 or 5 years
to get notice. MW --

CHI EF JUSTI CE ROBERTS: Was that person
hel ping himregi stered as a represenfative?

MS. BLATT: No, not that | know of. But
this is not --

CHI EF JUSTI CE ROBERTS: Well, is that the
exception, then? | nmean, M. MIller tells us that 80
percent of the people do have registered
representatives.

MS. BLATT: Right. | understand, and | am
just telling you had that my understanding from-- not
just the amci briefs, that they do not have anything to
deal with court, is that the veterans organizations

don't have notice. They are the ones that are filing in
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this case telling you this decision will be disastrous
for them But even if they do, they are uncounsel ed.
They are not | awyers.

JUSTI CE KENNEDY: But it won't be disastrous
I f they can ask to be registered.

MS. BLATT: | agree. But these are -- the
veterans' services -- |like in this case, where he |ives
in North Carolina, there's only, |ike, 50 VA regional
offices. So his representative my be 100, 200 m | es
away, and there is not that kind of connection. But if
t he case cones --

CHI EF JUSTI CE ROBERTS: It doesn't matter

how far away they are if he gets notice.

MS. BLATT: | understand, and I'mjust -- ny
understanding is that they -- either they don't get
notice, and even if they have notice, they have -- feel

no obligation, because they are not in a representative
capacity at that point, that they would process his
appeal or advise him

JUSTI CE SCALI A:  Well, why give them notice?
| mean, isn't the very giving of -- of notice --

MS. BLATT: Right. And | --

JUSTI CE SCALIA: -- an indication that they
are expected to do sonething?

MS. BLATT: And | understand the governnent
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representing that there is notice, and I amtelling you
that is not ny understanding; that when he said

aut hori zed representative, | don't think that that neant
veterans service organi zations. | may be wong. It

sounds |i ke we have a different understanding.

But if | can get back on to what is really
before this Court, is that when there's no indication,
all we have is the three words -- "notice of appeal” --

when we know that those three words are
non-jurisdictional in the crimnal context. There is
not hing jurisdictional about the words "notice of
appeal ." It accurately describes that an appeal is
going on. It doesn't say anything about whether the
deadline is jurisdiction. \

And the question is: Was Congress thinking
about the type of people who appeal district courts to
courts of appeals? Yes, they were, but they made
separate provisions for that. O were they thinking
about the Hobbs Act, which deals with licensing of the
nucl ear power plants and orders by the FCC, and has an
express statement in the text that it is jurisdictional?

| doubt that -- I think it is safe to say
t hat Congress was not thinking about any of those
contexts. They were trying to give veterans their day

in court. And this decision would say no matter what

56
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

the circunstances were, they are deprived.

Now t here was sone di scussion on the 120-day
deadline. | think another thing that is very safe to
say is that tinme is not of the essence in the veterans
system It never has been. 120 days is a blink of an
eye. It is true that Social Security are given 60 days
and ot her appellants are given 30.

JUSTI CE KENNEDY: Are you helped or hurt in
maki ng that argunent when this is not de novo review? |
think you are helped. If it's not de novo review that
hel ps - -

MS. BLATT: Yes, there is no prejudice.

They don't even -- the governnent doesn't even contest
t hese because it has to be based on fhe record before,
and all we are tal king about is an extra 30 days or

60 days.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Wher eupon, at 11:04 a.m, the case in the

above-entitled matter was submtted.)
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